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Introduction 

Central to the idea of the rule of law is the requirement that even governments must be 

bound by law.1 Under the rule of law, even those who have the ability to make and 

change the law remain subject to it. Even those who have the power to interpret and 

enforce the law remain governed by it. It is this feature of law, as much as the ballot box 

or the free press, that protects the ordinary citizen from arbitrary state power.2  

Understood in this way, the rule of law is more than just the requirement that 

governments must act according to the law. Should a law be passed that gave a 

government the power to act whenever and however it wanted, such a government would 

not be bound by law. To be genuine, rule of law must place substantial, non-trivial 

constraints on the use of state power, just as it does with ordinary citizens. It requires not 

only that government authority be exercised in accordance with publicly disclosed and 

appropriately adopted procedures.3 It also requires that genuine prohibitions exist against 
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at least some types of state action. It is in this sense that rule of law differs from rule by 

law or rule through law.  

Simply put, rule of law requires not just that all government actions find their 

source in law. It also requires governments to acknowledge the difference between 

powers granted to them in law and powers they do not have.  

In 2006 in Hamdan v. Rumsfeld, the US Supreme Court struck down the use of 

military commissions established for the purpose of trying suspected terrorists at the US 

Navy base in Guantanamo Bay, Cuba. It was the court’s conclusion that without 

congressional authorization the government of the day lacked the authority to initiate 

such trials. Even though Mr Hamdan had confessed to working closely with Osama bin 

Laden, the court ruled that, “in undertaking to try Hamdan and subject him to criminal 

punishment, the Executive is bound to comply with the Rule of Law that prevails in this 

jurisdiction” (72). In other words, no administration has the power to act in such cases 

unless it has the legal authorization to do so. This same observation was made two years 

earlier in Hamdi v. Rumsfeld. There, the court put the point even more bluntly: “We have 

long since made clear that a state of war is not a blank check for the President” (29).  

Nothing in these two decisions is new. In London in 1762, the King’s Chief 

Messenger, a Mr Nathan Carrington, broke into the home of the writer John Entick 

looking for proof of sedition. The resulting trial, Entick v. Carrington, focused on 

whether Carrington, as an agent of the Crown, had unlimited powers or whether his only 

powers, qua government agent, were those granted to him in law. The court’s decision 

was clear: Carrington had no powers over and above those assigned to him in law. The 

case served as motivation for adoption of the Fourth Amendment in the United States in 
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1792. It also gave rise to the famous dictum, “If it is law, it will be found in our books. If 

it is not to be found there, it is not law.”4  

The Entick decision has influenced western democracy’s view of government ever 

since. When the question of Quebec separatism arose in Canada in 1998, Canada’s 

highest court concluded in its Reference re Secession of Quebec that any actions leading 

to the possible breakup of the country would have to take place according to the law. As 

the Court reminded Canadians, even though “democratic institutions necessarily 

accommodate a continuous process of discussion and evolution, which is reflected in the 

constitutional right of each participant in the federation to initiate constitutional change” 

(150), and even if there were to be a clear referendum result requesting separation, no 

province could purport “to invoke a right of self-determination to dictate the terms of a 

proposed secession to the other parties to the federation” (151).5 Even in such dramatic 

circumstances, it is the rule of law that establishes how and when government action may 

be undertaken. It is the rule of law that gives government its power, both modest and far-

reaching and, by placing limits on this power, it is the rule of law that “provides a shield 

for individuals from arbitrary state action” (70). Even acts of secession and other acts 

intended to rewrite a country’s most fundamental constitutional law must proceed in 

accordance with the law. No act of government, let alone an act of separation, can be 

carried out unless it is authorized through procedures recognized in law.  

Admittedly, throughout history there has been no precise, universally agreed-upon 

definition of the rule of law.6 Some commentators have held that the rule of law is 

something purely formal, requiring only that laws be publicly and unambiguously 

promulgated after being created by those who have the proper authority to do so.7 Others 
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have held that the rule of law is something more substantive, requiring that specific 

social, economic or political conditions be met, for example that certain legal rights or 

economic goods be guaranteed.8 Others have held that the rule of law must be related to 

theories of natural law, to theories associating law with various normative concepts 

justified through reason.9 Yet others have understood the rule of law as having a 

necessary connection to democracy.10  

Despite these various suggestions, there remains widespread agreement in today’s 

courts that, unlike rule through law, rule of law exists most clearly in contrast to rule by 

arbitrary power. As much as anything, it is this idea – that no government is all powerful, 

that even governments having the authority to create and enforce the law must be bound 

by it – that distinguishes modern constitutional democracy from other forms of 

government, including theocracy, totalitarianism and unrestrained mob rule.  

 

The Arginusae Trial  

How did this idea – the idea that even governments must be bound by the law – first 

arise? How did we come to believe that even the most politically powerful among us are 

not all powerful? Like so many ideas central to the democratic ideal, it originated in 

ancient Greece. In a trial that today often remains overlooked, it was one man’s 

dedication to the law that helped establish the first rudimentary distinctions between 

constitutional democracy and mob rule.  

In 399 BCE, the philosopher Socrates was charged with believing in false gods and 

corrupting the young.11 He was found guilty and sentenced to death.12 To carry out the 

execution he was required to drink a cup of hemlock, a type of poison. Plato tells us he 



5 
	

did so without hesitation (Phaedo, 117c), believing he had a duty to follow the law even 

when it happened to go against his interests (Crito, 45c-54e).  

What is less often remembered is that seven years earlier, in 406 BCE, Socrates 

was involved in another important trial, one that in its day was even more famous than 

the trial that eventually led to his execution. This earlier trial, referred to by historians as 

the Arginusae trial, deserves to be remembered, not simply as a contributing factor to 

Socrates’ guilty verdict, but as a crucial step in the development of what we now call the 

rule of law.  

As in other Athenian trials, the epistatês (or presiding officer) in the Arginusae 

trial was chosen by lot. Plato and Xenophon both report that, as luck would have it, it was 

Socrates who was chosen to fill this important role.13 It was during this trial, in the most 

dramatic of circumstances, that Socrates publicly insisted that even Athenian lawmakers 

must be bound by the law.  

Just as modern law on occasion allows for impeachment and trial within some 

legislative bodies, Athenian law sometimes made it legal to try people in the Assembly.14 

The process was reserved for important, powerful people. It is reported that as well as 

being used in the Arginusae trial, the process was used on only ten other occasions.15  

Within ancient Athens, it was ordinary adult, male citizens who exercised most of 

the city’s political power. Of course, some men were appointed to serve as government 

officials, but for the most part they were selected by lot and served relatively short 

terms.16 A few officials, like generals (stratēgoi), were elected. Even the democratic 

Athenians refused to serve in military campaigns led by leaders chosen by lot. Despite 

such exceptions, the great majority of important decisions were made, not by elected or 
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appointed officials, but by the people (demos) themselves in their regular meetings of the 

Assembly.  

Overseeing the Assembly (or ekklēsia) was an administrative body called the 

Council of 500 (or boule). This body had considerable but limited power. It set the 

Assembly’s agenda and drafted the proposed motions on which the Assembly would 

vote, although the Assembly itself retained the power to alter these proposals and make 

new motions from the floor if it wanted to do so. The Council was also carefully 

constructed to be representative of the entire demos. Each year a new Council was 

chosen, with fifty men being selected randomly from each of the ten artificial tribes into 

which all Athenians were legally divided. Each tribe was composed of three trittyes: one 

from the city proper (asty), one from the coast (paralia) and one from inland (mesogeia). 

Each trittys in turn was composed of one or more neighbourhoods (or demes). The use of 

this artificial tribal system ensured that all citizens had a roughly equal chance of being 

called up for military service and that no group of citizens was ever systematically 

excluded from power. During Socrates’ time, it was possible for someone to serve on the 

Council of 500 only twice.  

During their term of office, each tribe’s representatives took a turn serving as the 

Council’s executive committee (or prytany) and each day one member of the executive 

committee was selected by lot to serve as epistatês. It was this man’s job to preside over 

the Council that day and, if it were meeting, to preside over the Assembly as well. No 

man could serve in this position more than once. 17 The presiding officer had the power to 

recognize speakers and call the question on a motion. He took an oath promising that all 

appropriate rules and regulations would be followed (Xenophon, Memorabilia, 1.1.18).  
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In the Assembly over which Socrates happened to preside, eight of Athens’ ten 

generals and two others, who also had been charged but who fled before they could be 

arrested, were tried together as a group. The word “general” will do as a translation for 

“stratēgos” as long as we remember that the men being tried had been in command of an 

army fighting at sea. That the fighting was at sea is important because the charge made 

against all ten men was dereliction of duty during a sea battle: they had failed to pick up 

shipwrecked Athenian soldiers and sailors, both living and dead, whose ships had gone 

down during the largest battle of the Peloponnesian War.18  

This battle, the Battle of Arginusae, and the trial that followed it are described in 

detail by both Xenophon in his Hellenica (1.6-1.7) and Diodorus in his History (13.76-79 

and 13.97-103). The trial is also mentioned twice by Plato. In Gorgias, Plato reports 

Socrates’ role in the trial, but only as a comic aside. There he has Socrates poke fun at 

himself for his lack of familiarity with the duties of a presiding officer: “Last year I was 

elected to the Council by lot, and when our tribe was presiding and I had to call for a 

vote, I came in for a laugh. I didn’t know how to do it” (473e-474a).  

In addition to this reference in Gorgias, Plato also mentions the trial in Socrates’ 

Apology. When Socrates is defending himself after being charged with corrupting the 

young, he mentions the earlier trial, but again speaks of it only briefly (32b-c). Given 

Plato’s goal in writing the Apology, this makes obvious dramatic sense.19 Even so, by 

relying on other ancient sources it is possible to piece together the following more 

detailed series of events.  

The Arginusae trial took place near the end of the decades-long Peloponnesian 

War, in October or November of 406 BCE. Xenophon identifies the year both by number 
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and as the year “in which there was an eclipse of the moon one evening, and the old 

temple of Athena at Athens was burned, Pityas being now ephor at Sparta and Callias 

archon at Athens” (Hellenica, 1.6.1). Prior to the trial, the Battle of Arginusae had taken 

place on the eastern side of the Aegean Sea, just off the coast of modern-day Turkey 

where the Athenians had established colonies on the islands and on the mainland. 

Mytilene, an Athenian ally, was on the island of Lesbos.  

Shortly before the battle, another significant battle had been fought at the mouth 

of Mytilene’s harbour. Thirty Athenian ships were lost and the remaining forty were 

blockaded. Conon, the commander of the force bottled up at Mytilene, managed to send 

word back to Athens. To break the blockade, the Assembly voted to send 110 ships to 

Conon’s aid. This was a difficult vote because the war had been going on so long that 

resources were running low. According to one report, to raise a fleet this large the entire 

Athenian treasury had to be liquidated, except for a single gold wreath.20 Whether this 

report is accurate or not, it signals the depth of commitment required by the Athenians at 

this late stage of the war. There also were not enough able-bodied citizens available to 

man this many ships. Even allowing for the inclusion of many volunteers from the 

aristocracy, who normally would have served only in the cavalry, the city’s resources 

were stretched to the limit. Several ships had to be manned by metics (metoikoi or foreign 

residents) and slaves (doulos), all of whom were promised Athenian citizenship in return 

for victory.21  

When the head of the Spartan forces blockading the harbour at Mytilene got word 

that the Athenian fleet was approaching, he left fifty of his ships behind to sustain the 

blockade and sailed with 120 others to do battle against the Athenians (Hellenica, 
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1.6.26). The two fleets met off the islands of Arginusae between Lesbos and the 

mainland. With forty additional ships provided by their allies, the Athenian fleet 

numbered 150, thirty more than the Spartans (Hellenica, 1.6.24-26). 

In the ensuing battle, the Athenians lost either twenty-five ships or twelve. 

Xenophon gives the first figure in his description of the fighting but later, when 

describing the men who were not picked up, he says they came from twelve ships 

(Hellenica, 1.6.34, 1.7.31). Diodorus tells us that the number was twenty-five (History, 

13.100). Perhaps twenty-five ships were lost eventually but, at the time of the recovery 

twelve of these ships may have remained afloat, however precariously. In any case, it was 

a clear Athenian victory since the Spartans lost at least sixty ships and the rest of the 

Spartan fleet fled once the outcome of the battle became clear.22  

At this point, a disagreement broke out among the Athenian generals (History, 

13.100). Some wanted to sail immediately to Mytilene to break the blockade. Others 

wanted to delay further fighting until those still alive were rescued, bodies were 

recovered and buried, and an appropriate trophy was erected. As a compromise, the eight 

generals who were present put forty-seven of their ships under the command of two of 

their captains and gave them orders to perform the appropriate actions (Xenophon, 

Hellenica, 1.6.35, 1.7.17, 1.7.30). The generals then took the rest of the Athenian fleet 

and sailed off to lift the blockade at Mytilene.  

According to both Diodorus and Xenophon, it was as this decision was being 

made that a fierce storm arose and both parties were delayed (Diodorus, History, 13.100; 

Xenophon, Hellenica, 1.6.35-38). By the time the main fleet reached Mytilene, the 

blockading force had already received word of the battle’s outcome and had departed. For 
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their part, having been prevented by the storm from searching for survivors and 

recovering bodies, the two captains and their crews simply returned to Athens. 

As far as it goes, this explanation for why the captains were prevented from 

following their orders may seem plausible. However, if this is what happened, why were 

charges brought against anyone? This is a difficult question to answer.  

One possible explanation is that although there was a storm, there might still have 

been time before it arrived to collect more of the dead and wounded.23 For example, 

Xenophon tells of a shipwrecked survivor who “had been saved by clinging on to a 

barrel” and who later spoke at the trial (Hellenica, 1.7.11). According to this man, those 

soldiers “who were drowning, had told him, if he got away safely, to report to the people 

that the generals were doing nothing to rescue the men who had fought most gallantly for 

their country” (Hellenica, 1.7.11). This is not what we would expect even a shipwrecked 

man to say in the midst of a storm.  

A second possibility is that there may have been disagreement between the 

generals and the two captains about who was responsible for the death of these men.24 

This idea gains support from Diodorus, who reports that the generals and the captains 

turned against each other once Athenian dissatisfaction with their actions became clear 

(History, 13.101). Rather than holding fast to their explanation of why rescue was 

impossible, some members of both groups began to blame the other. Being at Mytilene 

and not being able to communicate easily from such a distance, the generals may have 

been unable to respond in detail to accusations made against them until after they had 

returned home and significant damage to their reputations already had been done.  

A third explanation is that there may have been some kind of hidden, political 
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agenda against some or all of the generals. Ancient Athens was full of this sort of thing. 

People regularly used the courts and the Assembly to attack each other for political and 

personal reasons. They fought for power, for money and over reputation. In this case, 

Xenophon goes so far as to claim that a man named Callixenus was bribed to put forward 

a case against the generals (Hellenica, 1.7.9). This claim is supported by Aristotle’s 

Constitution of Athens where we read that in the Arginusae trial, the generals “were all 

condemned by a single decision, owing to the people being led astray by persons who 

aroused their indignation” (34).  

In any event, the command of the generals was suspended and they were ordered 

to return to Athens. Two of them preferred voluntary exile and were never heard from 

again (Xenophon, Hellenica, 1.7.2). The others returned and a proposal was made before 

the Council that they all should be imprisoned and handed over to the Assembly for a 

special trial (Hellenica, 1.7.1-3).25 Accepting this, the Council organized a meeting of the 

Assembly and a trial was held.  

In Socrates’ later trial, the jury voted against Socrates and he was sentenced to 

death. In this earlier trial, the outcome was similar. The Assembly voted against the 

generals and those who had returned to Athens were executed. Unlike most other trials, 

this trial took more than a single day to complete. Every Athenian jury trial had to be 

completed before sunset. Either this rule did not apply to trials held in the Assembly or 

because of the complexity and importance of the trial the rule was ignored.  

The main reason the trial took so long to complete is that at one point Socrates 

refused to let the Assembly proceed. Exactly how he did so and exactly how much of a 

delay he caused remains a matter of debate. What is clear is that, for some reason, 
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Socrates believed the Assembly was acting illegally.  

 

Socrates as Epistatês  

By any measure, the Athenian action at Arginusae should have been viewed as a victory. 

The objective of breaking the blockade had been accomplished. The Spartan fleet had 

been defeated and the enlarged Athenian navy had been tested and found battle ready. 

Even so, at the Assembly initial sentiment was clearly against the generals. Despite the 

storm, it was believed that a greater effort should have been made to pick up Athens’ 

shipwrecked soldiers, both living and dead. According to Xenophon, several of the 

defendants were given an opportunity to speak in their own defense, but the speeches 

“were short, since they were not allowed to speak for the length of time permitted by 

law” (Hellenica, 1.7.5). In any case, it was emphasized that there had been a storm and 

the generals had left the job of recovering their shipwrecked colleagues to the two 

captains, both of whom were fully competent, having themselves previously served as 

generals. In this way, the other ships could move on to the fleet’s ultimate objective of 

breaking the blockade. When asked whether the captains should be found guilty, the 

generals stuck to their story that because of the storm no one was at fault.  

Sentiment now began to turn in favour of the generals and a number of citizens 

made offers of bail (Hellenica, 1.7.7). Others began to call for a vote. Seeing the tide turn 

in this way, several men who were opposed to the generals convinced the Assembly that 

no further discussions should be held that day since the coming darkness would make it 

difficult to get an accurate count of hands when it came time to vote (Hellenica, 1.7.7). 

The result was a delay of several days, since the Festival of Apaturia, “at which fathers 
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and their families meet together,” was to begin the following morning (Hellenica, 1.7.8).  

Xenophon writes that it was during this festival that several conspirators “made 

arrangements by which a number of people, dressed in black and with hair close-shaven, 

should attend the Assembly, pretending to be kinsmen of those who had been lost after 

the battle. They also bribed Callixenus to attack the generals at the meeting of the 

Council” (Hellenica, 1.7.8-9). These arrangements appear to have been successful. When 

the Assembly reconvened, Callixenus brought forward the following motion:  

 

That, since in the previous Assembly the speeches in accusation of the 

generals and the speeches of the generals in their own defense have been 

heard, the Athenians shall now proceed to voting by tribes; that for each 

tribe there shall be two voting urns; that in each tribe a herald shall 

proclaim that whoever judges the generals guilty for not picking up the 

men who won the victory in the sea battle shall cast his vote in the first 

urn, and whoever judges them not guilty shall cast his vote in the second 

urn; and, if they are adjudged guilty, they shall be punished with death and 

handed over to the Eleven, and their property shall be confiscated to the 

state and the tenth part of it shall belong to the goddess. (Hellenica, 1.7.9-

10)  

 

A loud, spirited debate followed, to the effect that Callixenus himself should be 

charged with putting forward an illegal motion since, according to a decree known as the 

Decree of Cannonus, it was required that the generals be tried individually rather than as 

a group (Hellenica, 1.7.12, 1.7.20-21 and 1.7.34).26 In response, a majority of the crowd 

“shouted out that it was an intolerable thing if the people were not allowed to do what 

they wanted” (Hellenica, 1.7.12). Apparently someone even went so far as to make the 

extraordinary motion that anyone who wanted to vote in opposition to the will of the 
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Assembly and who opposed Callixenus’ motion should be tried and executed along with 

the generals (Hellenica, 1.7.14-15).  

Despite this threat, Socrates and several other members of the Council held the 

view that, since Callixenus’ original motion was illegal, the motion should not be put to a 

vote. In response, Callixenus took the rostrum and repeated the motion that anyone 

opposing the will of the Assembly should be executed along with the generals. Again the 

crowd roared its approval. Seeing this, the members of the executive committee who had 

spoken in favour of the law and in favour of refusing to allow Callixenus’ motion to 

come to a vote began to lose their nerve. All except Socrates. It was at this point that 

Socrates refused to give his consent to allow the trial to proceed (Hellenica, 1.7.15).27  

Among scholars, there are at least three views about what might have happened 

next. First, because it is at least plausible (and on a plain reading of Xenophon, close to 

certain) that on the day in question Socrates was serving as the Assembly’s presiding 

officer, some believe his refusal to allow the Assembly to act illegally must have caused a 

delay of a day until, as was required by law, a new presiding officer was chosen and the 

vote was allowed to proceed.28  

A second interpretation is that, despite Socrates’ role as presiding officer and 

despite his refusal to allow the vote, the vote somehow went ahead later that same day. 

Perhaps Socrates changed his mind or perhaps other members of the executive committee 

somehow overruled him.29  

Yet a third interpretation is that although he may have served as presiding officer 

earlier in the trial, by this stage Socrates was no longer in that position, if he ever had 

been. According to this view, he was merely a member of the fifty, so his opposition, 
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while noted, was ineffectual.30  

Of these three accounts, it is the first that is most likely.  

Plato’s version of events given in the Apology is largely consistent with all three 

interpretations. In the Apology, Plato has Socrates tell the jury,  

 

I have never held any other office in the city, but I served as a member of 

the Council, and our tribe Antiochis was presiding at the time when you 

wanted to try as a body the ten generals who had failed to pick up the 

survivors of the naval battle. This was illegal, as you all recognized later. I 

was the only member of the presiding committee to oppose your doing 

something contrary to the laws, and I voted against it. The orators were 

ready to prosecute me and take me away, and your shouts were egging 

them on, but I thought I should run any risk on the side of law and justice 

rather than join you, for fear of prison or death, when you were engaged in 

an unjust course. (32b-c)  

 

Socrates’ less famous comment in Gorgias, stating that “I had to call for a vote” is 

much less neutral. There, Plato explicitly reports that it was Socrates’ personal duty to 

preside over the trial and take the votes (473e-474a).  

Xenophon’s account is even more definitive. In his Memorabilia we read that  

 

when he was on the Council and had taken the councilor’s oath by which 

he bound himself to give counsel in accordance with the laws, it fell to his 

lot to preside in the Assembly when the people wanted to condemn 

Thrasyllus and Erasinides and their colleagues to death by a single vote. 

That was illegal, and he refused the motion in spite of popular rancour and 

the threats of many powerful persons. It meant more to him that he should 

keep his oath than that he should humour the people in an unjust demand 
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and shield himself from threats. (1.1.18-19)  

 

Later, Xenophon similarly notes that, “When chairman in the Assemblies he 

[Socrates] would not permit the people to record an illegal vote, but, upholding the laws, 

resisted a popular impulse that might even have overborne any but himself” (4.4.2).  

The unknown author of yet another Greek work, Axiochus, makes much the same 

point when he has Socrates ask, “How did the ten31 commanders recently die, when I 

refused to refer the question to the people? I didn’t think it was proper for me to preside 

over a mad mob, yet on the next day the party of Theramenes and Callixenus suborned 

the presiding officers of the meeting and secured a condemnation against the men without 

a trial” (Pseudo-Plato, 368d-369a).32  

For his part, Xenophon again agrees:  

 

Next some members of the presiding committee declared that they would 

not put the motion, since it was an illegal one, to the vote. Callixenus then 

mounted the platform again and put forward the same charge against them, 

and the crowd shouted out that, if they refused, they should be prosecuted. 

At this, all the members of the committee except Socrates, the son of 

Sophroniscus, were terrified and agreed to put the motion to the vote. 

Socrates said that he would do nothing at all that was contrary to the law. 

(Hellenica, 1.7.14-15)  

 

He would do nothing at all that was contrary to the law. Socrates’ position is 

remarkable, not only for the courage it must have taken to stand up to an Assembly 

comprising thousands of impassioned citizens, but also for his claim that even lawmakers 

must act in accordance with the law. The implications of this idea were not widely 
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understood in Socrates’ day, though they are central to our modern understanding of the 

rule of law and to the connection between law and democracy more generally.33  

When the Assembly eventually reconvened, a man named Euryptolemus, a cousin 

of the great general Pericles, gave a long, well-argued speech in favour of the generals 

(Hellenica, 1.7.16-33). He not only argued for their innocence, but also for the view that 

proceeding with a single, common trial for all the generals would be illegal. He then 

made a motion to let each prisoner have a separate trial (1.7.23). In this way, he said, the 

trials “will be in accordance with the law” (1.7.25). This is important, he told the 

Assembly, since it was important to remember that the laws “are your own creation and it 

is the laws, above all, which have made you great. Abide by them and never attempt to do 

anything without their sanction” (1.7.29).  

Initially it appeared that the Assembly, being swayed by Euryptolemus’ argument, 

would decide in favour of giving each man a separate trial. However, following yet 

further discussion a vote was finally taken and a verdict of guilty was returned. All the 

generals in attendance were then executed. As Diodorus concludes, “these men were put 

to death by the eleven magistrates legally appointed for that purpose, though not only had 

they committed no offense against the city, they had won the greatest naval engagement 

ever fought by Greeks against Greeks” (History, 13.102).  

 

Demos versus Nomos  

What lessons were learned from this trial? In the short term, the Athenians realized their 

error and, focusing their wrath upon Callixenus, brought him to trial “on a charge of 

deceiving the people. Without being allowed a defense, he was pinioned and thrown into 
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the public jail” (Diodorus History, 13.103). In the longer term, it appears that the trial 

helped re-invigorate a long-standing desire on the part of the Athenians to discover the 

ideal relationship between lawmakers and the law.  

Many people think of Socrates’ century, the fifth century, as the height of 

Athenian culture. It was during this century that the great dramatists were writing and 

Athens’ great buildings were being built. There were important advances in art, history, 

architecture, sculpture, science and philosophy. It was during this century that the 

Athenians built the naval fleet that gave them their power. The Peloponnesian War, 

which resulted in part from this growing power, took place. There was a plague. It was a 

very full time. But by comparison with the fourth century, fifth-century Athens made 

relatively few advances in legal theory.34 One commentator has even remarked that one 

might be tempted to say that there had been no advances in legal theory in Athens from 

about 460 to 410.35  

In contrast, the decades following the Arginusae trial stand out as a period of 

significant legal change. The anti-democratic coups of 411 and 404 BCE appear to have 

been especially pivotal.36 Following the first restoration of democarcy in 411, the 

Athenians appointed citizen officials called anagrapheis (or inscribers) to compile the 

laws that had been left to them since the time of Solon. Initially it was expected this 

would take four months. Instead, it took six years. Following the second restoration of 

democracy in 403, the Athenians returned to this task. As MacDowell 1978 points out, 

they did so because they “evidently felt that they could not simply go on as if nothing had 

happened” (p. 47). The events of 404 overturning democracy “had shown that the old 

legal code was somehow inadequate and some kind of fresh start” needed to be made (p. 
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47).37 As a result, they began studying and reforming their laws with the goal of 

constructing what they hoped would be the ideal constitution.  

One overarching issue was the relationship between the people (demos), 

especially as they were represented by votes in the Assembly, and the law (nomos). The 

question was a straightforward one: Which is sovereign over the other? The law over the 

people? Or the people over the law? If the former, how can the law ever bind lawmakers, 

those who have the power to write and rewrite the law? If the latter, how can legitimate 

democracy ever be distinguished from elected tyranny? A democracy, by definition, 

needs to be responsive to the changing desires of its citizens. Law, by definition, needs to 

place inviolable constraints on at least some forms of human action. There thus arises a 

tension between what a citizenry wants and what it can have, between a people’s 

changing, circumstantial desires and those institutions heavy with precedent that are 

designed to block the whim of circumstance.38  

It was this issue that was raised during the Arginusae trial when Euryptolemus 

spoke against the illegal motion put forward by Callixenus and when Socrates refused to 

allow the Assembly to ignore its own laws. Two thousand years later, it was exactly this 

same tension that political theorists such as Hobbes, Locke and Montesquieu were still 

struggling to resolve.39 If lawmakers really are law makers, how can they ever be bound 

by previously adopted laws? Alternatively, if not bound by law, what guarantee do 

citizens have that their leaders will act in accordance with principles of fundamental 

justice? These questions need to be answered if democratic lawmakers are ever to be 

anything more than elected tyrants.40  

In his Leviathan (1651), Hobbes gives six inter-related arguments against the 



20 
	

possibility that legislators can be bound by law. In Hobbes’ view, civil law (as opposed to 

divine law) is embodied in three types of officeholders: those having the authority to 

create the law (the sovereign), those having the authority to adjudicate the law (the 

judiciary) and those having the authority to administer the law (public ministers). As 

Letwin 2005 observes, “By emphasizing that the source of law must be an authorized 

legislator, Hobbes explains how, even though it is wholly a human artifact, law 

constitutes a protection, indeed the only protection, against arbitrary power” (p. 95). Even 

so, the question remains: Can this protection ever be absolute? In a democracy, what 

connections, if any, can be realized between political authority and legal accountability?  

For Hobbes it is the office, not the man, that has the authority to create law.41 The 

sovereign occupies this office only so long as he continues to perform his proper 

function, thereby fulfilling the objectives of the office. He ceases to perform this function 

whenever he ceases to provide the protections required to keep his people safe from 

harm. As Letwin explains, according to this view no sovereign can “be a tyrant exercising 

arbitrary power because he could not then secure ‘peace’ … To ensure that men may live 

without fear, Hobbes stressed that the sovereign’s authority was to be exercised by 

making and maintaining stable rules. Such rules constitute the rule of law” (p. 95). But 

how can the citizen be confident the officeholder will fulfill his proper function? In the 

case of a potentially ineffective sovereign, at what point should it be concluded that the 

officeholder has failed to perform his duty? In the case of a potentially corrupt sovereign, 

at what point can it be concluded that the officeholder has become vice-ridden? In short, 

how can the democrat distinguish Hobbes’ version of the rule of law from mere rule by 

law?  
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Undoubtedly, cases will arise in which a sovereign ceases to perform his proper 

function, either through inaction or corruption. In such cases, debate will arise over 

whether a line has been crossed, over whether the sovereign’s action or inaction has been 

sufficient to show that the officeholder has ceased to fulfill his proper role, and therefore 

over whether he no longer is entitled to exercise the powers of his office.  

Members of the government and public alike will also want to know whether such 

issues are themselves going to become a source of conflict. They will want to know 

whether answers to such questions can ever be based on something more than individual, 

subjective judgment.  

In Hobbes’ account, since the sovereign is not subject to legal limitation, there 

can be no formal method for adjudicating such debates. If so, there will always remain an 

element of arbitrariness about whether an officeholder has ceased to occupy his office. 

Letwin goes so far as to say that, about this arbitrariness “Hobbes says nothing” (p. 106). 

The question therefore arises: Is Hobbes mistaken to think that the sovereign can never be 

bound by law? Is he mistaken to identify rule of law with rule by law, regardless of how 

effective the law might be?  

Hobbes’ first argument in support of his claim that no sovereign can be bound by 

law is to the effect that someone who has the power to write and rewrite the law will 

always have the power to free himself from any law with which he disagrees. As 

Tamanaha 2004 summarizes, “The creator of law cannot be limited by the law for the 

plain reason that the law may be altered at the lawmaker’s will” (p. 48). As Hobbes puts 

it, he who is bound only to himself is not bound:  

 

The Soveraign of a Commonwealth, be it an Assembly, or one Man, is not 
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Subject to the Civill Laws. For having the power to make, and repeale 

Lawes, he may when he pleaseth, free himselfe from that subjection, by 

repealing those Lawes that trouble him, and making of new; and 

consequently he was free before. For he is free, that can be free when he 

will: Nor is it possible for any person to be bound to himselfe; because he 

that can bind, can release; and therefore he that is bound to himselfe only, 

is not bound. (pt 2, ch. 26, para. 6)  

 

Hobbes’ second argument is that being sovereign means there can exist no judge 

powerful enough to render judgment over the sovereign, for if there were, the sovereign 

would no longer be sovereign:  

 

Besides, if any one, or more of them, pretend a breach of the Covenant 

made by the Soveraigne at his Institution; … there is in this case, no Judge 

to decide the controversie. (2, 18, 4) 

 

Third, if there were such a judge, the very idea of sovereignty would become 

incoherent, since the introduction of a judge who stands above a sovereign would be 

equivalent to the creation of a new sovereign. It follows that sovereignty, by definition, 

requires any actual sovereign to be above the law:  

 

But to those Lawes which the Soveraign himselfe, that is, which the 

Commonwealth maketh, he is not subject. … [To believe so,] because it 

setteth the Lawes above the Soveraign, setteth also a Judge above him, and 

a Power to punish him; which is to make a new Soveraign; and again for 

the same reason a third, to punish the second; and so continually without 

end, to the Confusion, and Dissolution of the Commonwealth. (2, 29, 9)  

 

Fourth, for anyone to be bound by law, that person must have given his consent to 
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be so bound. In Hobbes’ view, ordinary citizens do this whenever they leave the state of 

nature and enter into an agreed-upon covenant to abide by the laws of the jurisdiction in 

which they have chosen to reside.42 Once they become members of a commonwealth, 

they effectively have agreed to accept the laws under which they live. We reiterate our 

acceptance of these laws whenever we decide not to abandon our homes and relocate to 

some other jurisdiction.43 Even so, as Hobbes points out, this is not a covenant into which 

the sovereign enters. Being sovereign means being given the power to change any law at 

any time. Hence, according to Hobbes, the sovereign need not enter into, and cannot be 

bound by, any such voluntary covenant:  

 

Because the Right of bearing the Person of them all, is given to him they 

make Soveraigne, by Covenant only of one to another, and not of him to 

any of them; there can happen no breach of Covenant on the part of the 

Soveraigne ... (2, 18, 4) 

 

Fifth, by entering into a covenant with the sovereign, each citizen has authorized 

the sovereign to act however he sees fit. To then complain of unjust action on the part of 

the sovereign, or of an injury caused by the sovereign, is to misjudge the original source 

of responsibility:  

 

[W]hatsoever he doth, it can be no injury to any of his Subjects; nor ought 

he to be by any of them accused of Injustice. For … by this Institution of a 

Commonwealth, every particular man is Author of all the Soveraigne 

doth; and consequently he that complaineth of injury from his Soveraigne, 

complaineth of that whereof he himselfe is Author. … [Thus] no man that 

hath Soveraigne power can justly be put to death, or otherwise in any 

manner by his Subjects punished. For seeing every Subject is Author of 

the actions of his Soveraigne; he punisheth another, for the actions 
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committed by himselfe. (2, 18, 4-5)  

 

Finally, Hobbes observes that we honour our covenants (i.e. we obey the law) to 

avoid sanction. Sanctions, by definition, are penalties imposed against one’s will. No 

person, and hence no sovereign, can act against his own will. Therefore, no sanction 

introduced by the sovereign can bind the sovereign. It follows that no sovereign can be 

bound by laws that he himself is charged with creating:  

 

[To the Soveraigne] is given the Right of Judicature; that is to say, of 

hearing and deciding all Controversies … For without the decision of 

Controversies, there is no protection of one Subject, against the injuries of 

another ... (2, 18, 11)  

 

It was not until more than three decades after Hobbes raised these objections to 

the rule of law that Locke was able to give a convincing answer to the question of how 

even a sovereign can be bound by the law. In his Two Treatises of Government (1689), 

Locke addresses Hobbes’ objections with his now famous theories of mixed government 

and separation of powers. For Locke, each branch of government – the legislature, the 

executive, the judiciary and the monarchy – is to be given separate, independent areas of 

responsibility. At the same time, by incorporating multiple political constituencies into 

government – the institutional mixing of citizenry, aristocracy and monarchy – it 

becomes more likely that no individual constituency and no single branch of government 

will ever be able to obtain the power needed to exercise absolute control.44  

Locke’s doctrine of the separation of powers means that although each state 

remains sovereign over itself, no branch of government within a state will ever become 
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completely authoritative. It means that even those in government who have the power to 

write and rewrite the law will remain “subject to the Laws they have made,” something 

that in turn provides “a new and near tie upon them, to take care, that they make them for 

the publick good” (Second Treatise, ch. 12, para. 143). At the same time, by mixing 

democratic, aristocratic and monarchial elements within government, no constitutionally 

bound government will be able to ignore its component constituencies. Because each 

constituency provides a check on the others, no government will devolve into the evils of 

anarchy, oligarchy or tyranny.  

This introduction of a workable system of checks and balances not only helps 

solve Hobbes’ logical puzzle of how a government can be both sovereign over the law 

and yet subservient to it, it also answers the political question of how democracies will be 

able to address the all-too-human temptation for rulers to “exempt themselves from 

Obedience to the Laws they make, and suit the Law, both in its making and execution, to 

their own private advantage” (12, 143).45 Lawmakers, it turns out, will be free to write 

and re-write the law, but only as permitted by law. As Locke sums up,  

 

No Man in Civil Society can be exempted from the Laws of it. For if any 

Man may do, what he thinks fit, and there be no Appeal on Earth, for 

Redress or Security against any harm he shall do; I ask, Whether he be not 

perfectly still in the State of Nature, and so can be no part or Member of 

that Civil Society: unless any one will say, the State of Nature and Civil 

Society are one and the same thing, which I have never yet found any one 

so great a Patron of Anarchy as to affirm. (7, 94)  

 

Locke’s theories of mixed government and the separation of powers explain how 

one branch of government can retain the power to write and rewrite the law even as 
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another has the power to enforce that law upon the first. His writings, along with later, 

related theorizing by Montesquieu and others, give constitutional clarity to the idea of 

democratic checks and balances. With these insights, constitutional government and the 

rule of law finally could be said to have been placed on sound theoretical footing. As 

Locke concludes, “Absolute Monarchy, which by some Men is counted the only 

Government in the World, is indeed inconsistent with Civil Society, and so can be no 

Form of Civil Government at all” (7, 90).46  

Perhaps not surprisingly, the first rudimentary constitutional distinctions made in 

Athens some two thousand years earlier lacked the clarity of these insights. As Vile 1967 

points out, the Athenians never foresaw Locke’s idea of separation of powers:  

 

When we turn from the idea of distinct functions to the view that these should 

be entrusted to distinct groups of people, we find little to support it in 

Aristotle. It is true that in the Constitution of Athens, attributed to him, the 

impropriety was stressed of the execution by the council of a citizen who had 

not been tried in a law-court, but this was a matter of attributing certain tasks 

to the proper agency, a matter of due process, rather than the assertion of a 

doctrine of the separation of powers. (p. 23)  

 

Vile himself goes even further, pointing out that the guiding principle of the Athenian 

Constitution – that all functions of government had to be open to the direct participation 

of all citizens – might even be thought to be opposed to any doctrine fully akin to the 

modern separation of powers:  

 

Thus Aristotle asserted that “Whether these functions—war, justice and 

deliberation—belong to separate groups, or to a single group, is a matter 

which makes no difference to the argument. It often falls to the same persons 

both to serve in the army and to till the fields”; and more specifically, “The 
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same persons, for example, may serve as soldiers, farmers and craftsmen; the 

same persons again, may act both as a deliberative council and a judicial 

court.” Thus the major concern of ancient theorists of constitutionalism was to 

attain a balance between the various classes of society and so to emphasize 

that the different interests in the community, reflected in the organs of the 

government, should each have a part to play in the exercise of the deliberative, 

magisterial, and judicial functions alike. The characteristic theory of Greece 

and Rome was that of mixed government, not the separation of powers. (p. 23)  

 

In the late fifth century BCE, Athens already had begun asking how and when the 

demos should have the power, not only to create new laws, but to change old laws. As 

MacDowell 1978 points out, presumably the city concluded that a simple majority vote 

should never again be allowed to overturn already existing laws since this had been one 

of the factors contributing to the rise of the Four Hundred in 411 and the Thirty in 404 (p. 

48). So what was to be done? In response to this worry, laws initially were passed to the 

effect that no previously adopted law could ever be altered. Laws later were passed 

saying when, how and by whom such laws could be altered. A special provision called 

the graphē paranomōn (literally law suits concerning things contrary to law) was re-

instituted, or at least given a new prominence in practice, allowing for the prosecution of 

anyone who attempted to introduce illegal or unjust laws.47 It was in the midst of this 

turmoil that the Arginusae trial was held and Socrates insisted that even lawmakers must 

be bound by the law.  

 

Justice and the Rule of Law  

Was the Arginusae trial the first trial in which the rule of law was raised as a pivotal and 

decisive issue? Perhaps not. The connection between rule of law and Athenian 
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democracy had been a long-standing topic of public discussion. Sophocles, Euripides and 

Aeschylus all discuss questions relating to the rule of law and democracy. In Antigone, 

Sophocles asks which is greater, the law of the gods or the law of man?48 In Suppliant 

Women, Euripides asks the same question and then goes on to debate the virtues and 

failings of both democracy and one-man rule.49 In Prometheus Bound, even Zeus is 

described as a tyrant because he exercises his power in accordance with no fixed law: “I 

know that he is savage,” says Prometheus, “and his justice a thing he keeps by his own 

standard.”50  

Even so, few episodes would have focused Athenian attention on the question of 

the rule of law more forcefully than a public trial having as its defendants all of Athens’ 

most powerful citizens, her generals. Few actions could have raised the question of 

whether the law is supreme over the Assembly or the Assembly supreme over the law 

more forcefully than Socrates’ refusal to allow the Assembly to have its way at the height 

of this emotional and consequential trial. Prior to the Arginusae trial, the graphē 

paranomōn appears to have been used primarily (and perhaps exclusively) as a vehicle 

for rendering various actions ultra vires (beyond the powers of an office holder). 

Following the trial, the process appears to have begun to evolve into something much 

closer to the modern idea of judicial review.51 Seven years later, in the midst of Socrates’ 

own trial, the issue was still top of mind.  

It was also following these two trials that Plato and Aristotle began writing about 

the rule of law. As Letwin 2005 reminds us, “No philosopher is more emphatic about the 

opposition between law and tyranny than Plato” (p. 21). As she also points out, it was 

Aristotle in turn who made the distinction between arbitrary power and the rule of law 
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“the foundation of his analysis of the varieties of political life” (p. 21).  

For Plato, a tyrant (whether an individual, an oligarchy or a mob) is a ruler who is 

free to do whatever he pleases. It follows that good government is not just accidentally 

connected to the rule of law. To be successful, any good government must be bound by 

law: Just as “the city has drawn up laws invented by the great lawgivers in the past” and 

has compelled her lawmakers “to govern and be governed by them” (Protagoras, 326d), 

the law must also bind all future lawmakers.52 As Plato reminds his readers, tyranny has 

been defeated elsewhere only when “law became the lord and king of men, not men 

tyrants over the laws” (Letter 8, 354b-c). Similarly, he notes that “Where the law is 

subject to some other authority and has none of its own, the collapse of the state, in my 

view, is not far off; but if law is the master of the government and government is its 

slave, then the situation is full of promise and men enjoy all the blessings the gods 

shower on a state” (Laws, 715d).53  

In his Politics, Aristotle reaches much the same conclusion, arguing that “he who 

bids the law rule may be deemed to bid God and Reason alone rule, but he who bids man 

rule adds an element of the beast: for desire is a wild beast, and passion perverts the 

minds of rulers, even when they are the best of men. The law is reason unaffected by 

desire” (1287a28-32). He also observes that democracies bound by the rule of law have 

the potential to be governed by their very best citizens. In contrast, democracies lacking 

the rule of law inevitably evolve into despotism (1286a32-35, 1287a19-b35).54 As Letwin 

again summarizes,  

 

The manner of selecting the ruler or of apportioning offices was for him 



30 
	

[Aristotle] secondary to the question: Are all public decisions subject to 

rules of law? Monarchy, aristocracy, and politeia [the city state] are all 

legitimate forms of government, Aristotle says, because they are all ruled 

by law, but a democracy, where the majority decide as they please from 

one moment to the next, is just as tyrannical as rule by one man without 

law because in both there is the same subjection to arbitrary will. (p. 21)  

 

Without the rule of law, there can be no recognizable difference between tyranny of the 

majority and tyranny of the despot.55  

Aristotle’s reason for taking this view was likely that he had learned from Plato 

what Socrates and Euryptolemus had done during the most famous trial of the previous 

century and how they had reminded the Athenians that, by ignoring the law, even 

democratically elected lawmakers would evolve into tyrants. Like Plato, Aristotle almost 

certainly also would have been influenced by reports of Socrates’ own later trial.  

Socrates might rightly be described as the most law-abiding of the Athenians.56 

Because of this, it is ironic that he was eventually executed. After the trial of 399 BCE in 

which he was condemned, Plato reports Socrates as saying that, even though it had been 

decided he was to die, it was still his duty to follow the law (Crito, 45c-54e, especially 

51e). It is hard to imagine a more nomocractic or law-abiding point of view.57  

In taking this position, Socrates was acting much as he had seven years earlier. In 

his earlier trial, as the voice of government, Socrates wanted to make sure Athens’ 

government acted in accordance with the law. In his later trial, when speaking for 

himself, he wanted to explain to his fellow citizens why he, as a citizen, refused to 
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disobey the law. In both cases Socrates believed that, within a democracy, procedural 

obedience to properly enacted laws is itself a type of justice.  

Why is procedural obedience itself a type of justice? Is it not enough simply that 

justice be done, that the right people end up being punished, that each person’s ledger be 

properly balanced? Why must a specific set of procedures be required to obtain this 

result? The answer comes in two parts. The first concerns the citizen, the second the 

lawmaker.  

Following his later trial, Socrates explained to his life-long friend Crito that, 

because he had lived in a democracy all his life, he had been given every opportunity to 

attend the Assembly and convince his fellow citizens to change the law, had he wanted to 

do so (Crito, 51b-c and 52a).58 Furthermore, if a person was unsuccessful in changing the 

law, and if he believed the law to be more advantageous elsewhere, he was free to take 

his family and his possessions and leave Athens (Crito, 51d).59 Because he had done 

neither of these things, he could hardly criticize the law when it acted against his 

interests. In other words, laws in a democracy have much greater moral authority than 

laws elsewhere. It is by obeying the law that each citizen within a democracy upholds his 

side of a bargain, one he has freely entered into with the state.60  

At the same time, the state must uphold its side of this agreement. As Socrates 

emphasized seven years earlier, it is not just the citizen who is required to abide by the 

law but the lawmaker as well. In 406 BCE, there was a requirement for each of the 

generals to be tried separately, not collectively. If that is the law, Socrates told the 

Assembly, then even lawmakers who disagree with the law will still be required to obey 

it.  
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Requiring even the state to obey the law may seem on the surface to be only a 

procedural matter. In fact, it is more. Requiring courts, police officers, public officials 

and governments to follow the law is itself a kind of justice.61 Not only does this 

requirement make government action less arbitrary and more predictable, it makes it 

easier for citizens to participate in the creation and implementation of those laws that 

directly affect their lives. Abandoning rule by arbitrary power requires both the citizen 

and the lawmaker to obey the law. It is only when both sides do so that justice can be said 

to have been achieved.62  

In The Constitution of Athens, Aristotle, with a brief phrase, explains why trying 

the generals collectively was also unjust in a second, more substantive (or non-

procedural) sense. According to Aristotle, the generals were condemed even though some 

of them “had actually taken no part in the battle, and others were themselves picked up 

by other vessels” (34). In other words, since there were differences in what the generals 

deserved, it was not just (in the non-procedural sense) to try them collectively. This is no 

doubt true, but it is not Socrates’ point. According to Socrates, even if there had been no 

difference in what the generals deserved, it still would not have been right to try them as 

a group. To do so would imply that the state is free to act contrary to the law. Requiring 

not only citizens, but also courts, police and governments to abide by the law is what 

distinguishes legitimate constitutional democracy from democratic mob rule.  

In his later trial, Socrates stood by his claim that citizens are required to obey the 

law, even when it goes against their interests. Given the enormity of the stakes, the 

significance of Socrates’ decision not to escape execution when escape was offered to 

him has been recognized throughout history. Even so, there was nothing new in Socrates’ 
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adoption of this principle. Since the invention of law itself, it has been understood that 

laws need to be obeyed by citizens if they are to be effective. In contrast, it was in his 

earlier trial that Socrates made the Athenians take notice of the other half of this 

equation: that even lawmakers must be bound by the law.  

 In the great sweep of history, it has been Socrates’ later trial that has been 

remembered more often than his first. The injustice of putting Socrates to death has 

rightly stood in contrast to Socrates’ own law-abiding attitude. But at least initially, it was 

Socrates’ decision to stand up to the mob during the Arginusae trial that forced his fellow 

citizens to begin to recognize the difference between democracies governed by the rule of 

law and those that are not. It was this earlier trial, together with Socrates’ stubborn 

insistence that even lawmakers must be bound by the law, that forced the Athenians – as 

lawmaker and ordinary citizen alike – to continue their earlier attempts at articulating the 

difference between constitutional democracy and mere majority rule.63 It is this 

distinction, embodied in the actions of a single man standing in front of an impassioned 

Assembly, that has had such importance for the history of western political thought 

throughout the centuries. It is this act for which Socrates especially deserves to be 

remembered today.64  
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Notes 

																																																								
1 Classic discussions appear in Bagehot 1867, no. 7, Dicey 1885, ch. 4, Hayek 1944, ch. 6 

and Vile 1967, ch. 8. More recent discussions include Tamanaha 2004 and Bellamy 2017.  

2 Other features of the rule of law such as the requirement that laws must be publicly 

announced and publicly enforced also help achieve this end. Cf . Hayek 1944, ch. 6.  

3 I am not indifferent to debate about whether the phrase “appropriately adopted 

procedures” includes reference to a normative element. For modern discussions of legal 
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positivism and natural law theory, see Austin 1832, Bentham 1945, Hart 1961, Fuller 

1964 and Finnis 1980. For discussion of classical authors, see Letwin 2005 and the final 

section of this essay.  

4 This often-cited dictum differs slightly from the wording found in the original 

judgment, namely “If this is law it would be found in our books, but no such law ever 

existed in this country” (final paragraph). 

5 For discussion of a range of similar (and dissimilar) cases around the world, see 

McAdams 1997, Lehning 1998, Wellman 2005 and Kohen 2006.  

6 Some authors are tempted to go even further. Weinrib 1987 sums up their concern by 

asking whether the idea of the rule of law is in fact self-contradictory: “If law inescapably 

implies the rule of some men over others, can a notion of the Rule of Law with its 

implicit contrast to the rule of men be in any sense intelligible or coherent?” (p. 59).  

7 For this view Thomas Hobbes is the classic source: “Law in generall, is not Counsell, 

but Command; nor a Command of any man to any man; but only of him, whose 

Command is addressed to one formerly obliged to obey him. And as for Civill Law, it 

addeth only the name of the person Commanding, which is Persona Civitatis, the Person 

of the Commonwealth. [Hence, civil law] is to every Subject, those Rules, which the 

Commonwealth hath Commanded him, by Word, Writing, or other sufficient Sign of the 

Will, to make use of, for the Distinction of Right, and Wrong; that is to say, of what is 

contrary, and what is not contrary to the Rule” (Leviathan, pt 2, ch. 26, para. 2-3).  

8 It is this requirement that gives rise to Hutchinson and Monahan’s 1987 distinction 

between thick and thin conceptions of the rule of law. According to Hutchinson and 

Monahan, the thin version “amounts to a constitutional principle of legality. It demands 
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that government be conducted in accordance with established and performable norms; its 

voice remains silent or, at best, whispered on the issue of substantive policies. Rule must 

be by law and not discretion” (p. 101). In contrast, the thick version “incorporates the 

thinner one as merely one dimension of a liberal theory of justice” (p. 101). This latter 

conception goes back to the Greeks and Romans. It “demands that positive law embody a 

particular vision of social justice, structured around the moral rights and duties which 

citizens have against each other and the state as a whole” (p. 102). It is this ambiguity 

that has motivated the courts to distinguish the rule of law from rights guaranteed before 

the law and rights guaranteed under the law, and from the right of equal protection from 

the law and the right of equal benefit from the law.  

9 It is through this normative element that law advances eudaimonia (human flourishing 

or happiness or the good life). It is also this normative element that underlies most 

ancient Greek law. As Plato reports, “We maintain that laws which are not established for 

the good of the whole state are bogus laws” (Laws, 715b4-5). As Aristotle adds, “The 

just, then, is the lawful and the equal, the unjust the unlawful and the unequal” 

(Nicomachean Ethics, 1129b1-2; cf. Aristotle’s Politics, 1281a11-1282b12). Even so, 

there is no necessary connection between a normative conception of law and a normative 

conception of the rule of law. For Plato and Aristotle, there is no contradiction in holding 

that the purpose of law is to advance eudaimonia while the purpose of the rule of law is 

to protect against tyranny.  

10 For a classic statement of the connection between the rule of law and democracy, see 

Aristotle’s comment in Politics: “We will begin by inquiring whether it is more 

advantageous to be ruled by the best man or the best laws … Now, absolute monarchy, or 
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the arbitrary rule of a sovereign over all citizens, in a city which consists of equals, is 

thought by some to be quite contrary to nature … That is why it is thought to be just that 

among equals everyone be ruled as well as rule, and therefore that all should have their 

turn … And the rule of law, it is argued, is preferable to that of any individual” (1286a7-

8, 1287a9-11, 1287a15-20).  

11 Plato states the charge as follows: “Socrates is guilty of corrupting the young and of not 

believing in the gods in whom the city believes, but in other new spiritual things” 

(Apology, 24b). Xenophon reports essentially the same charge, telling us that Socrates 

was accused of “not believing in the gods worshipped by the state and with the 

introduction of new deities in their stead and with corruption of the young” (Apology, 

10). Writing much later, Diogenes Laertius reports the same basic charge: “This 

indictment and affidavit is sworn by Meletus, the son of Meletus of Pitthos, against 

Socrates, the son of Sophroniscus of Alopece: Socrates is guilty of refusing to recognize 

the gods recognized by the state, and of introducing other new divinities. He is also guilty 

of corrupting the youth. The penalty demanded is death” (Lives of Eminent Philosophers, 

2.5.40; cf. Plato, Euthyphro, 2c-3c). Following their defeat in the Peloponnesian War, it 

is likely that some Athenians would have wanted to charge Socrates with sedition, for 

having been the teacher of traitors such as Critias and Alcibiades. Since such a charge 

would have been illegal under the Act of Amnesty passed at the end of the war, they 

would have been forced to settle for the less political and less precise charge of 

corruption. For a comprehensive list of sources and controversies relating to these events, 

see Brickhouse and Smith 2002.  

12 See Plato, Apology, 35e-36b, 38c-39b and Xenophon, Apology, 31-3. For a helpful 
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overview, see Ober 2011.  

13 For example, see Plato, Gorgias, 473e-474a and Xenophon, Memorabilia, 1.1.18 and 

4.4.2. Also see Pseudo-Plato, Axiochus, 368d-369a, MacDowell 1978, 188 and Hamel 

2015, chap. 5, note 24.  

14 The Athenians had one other form of public judgment for which there is no modern 

equivalent. This was ostracism. Once a year, at a specified meeting of the Assembly, a 

vote was held on whether to hold an ostracism. If the vote was positive, an ostracism was 

arranged and on a designated day the agora was emptied of people. Every citizen who 

wanted to do so could then enter the agora and deposit an ostracon, a broken piece of 

pottery with someone’s name scratched on it. If 6,000 or more ostraca were deposited, 

the person whose name was scratched on the most ostraca was exiled from Athens for 

ten years.  

15 See Hansen 1975, 51. Hansen notes that eleven such trials took place in the almost two-

century period from 495 to 322 BCE. He also notes that 86 other cases were started in the 

Assembly but then moved to the courts for trial.  

16 For a helpful overview, see Jones 1957, 99-133, 153-60.  

17 For additional details, see Jones 1957, 106-7.  

18 See Diodorus’ History, 13.100. For a general discussion of the importance of 

recovering one’s war dead, see the opening remarks to Pericles’ Funeral Oration, as well 

as the introduction leading to Pericles’ speech in Thucydides, History of the 

Peloponnesian War, 2.34-2.35. Aelian also reports an Athenian law requiring anyone 

who discovers an unburied body to bury it (Varia Historia, 5.14). The more general 

theme of burial appears regularly throughout Greek literature, from Homer’s Iliad in 
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which soldiers regularly fight over the appropriate treatment of corpses, to Euripides’ 

Suppliant Women in which an entire city is willing to wage war to retrieve the bodies of 

the dead.  

19 I owe this observation to Steve Wexler.  

20 For example, see Curtius 1891, 532.  

21 For example, see Xenophon, Hellenica, 1.6.24 and Aristophanes, Frogs, 693-695. The 

significance of the offer of citizenship is hard to overemphasize. At the time, the normal 

requirement for citizenship was being the child of two legally married Athenian citizens.  

22 Diodorus gives the number as seventy-seven (History, 13.100). Xenophon gives the 

number as over sixty (Hellenica, 1.6.35).  

23 For example, this explanation is favoured in Grote 1888, ch. 64. Cf. Andrewes 1974 

and Kagan 2003.  

24 For example, see Andrewes 1974 and Harding 1974.  

25 The issue of imprisonment is complicated for two reasons. The first is that one of the 

generals, Erasinides, appears to have been imprisoned on unrelated charges (apparently 

he was also accused of embezzling public money) and at 1.7.2 Xenophon mentions only 

his imprisonment. The second is that it is possible that imprisonment without bail prior to 

trial in the Assembly may itself have been illegal (MacDowell 1978, pp. 187-9). If so, 

either the imprisonment itself was against the law or the circumstances were so unusual 

that the regular law did not apply. The only other option is that the generals were unable 

to raise bail, something highly improbable.  

26 For contrasting views, see Riddell 1973, p. 82, note 5 and Gish 2012, pp. 173, 182 and 

183-5. See too MacDowell 1978, p. 188, as well as Lavelle 1988 and Lang 1990. In fact, 
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there may have been several reasons for doubting the legality of the proceedings: it may 

have been illegal to jail the generals without bail prior to the trial; it may have been 

illegal to try them as a group; it may have been illegal not to allow each general a longer 

time in which to defend himself; it may have been illegal not to complete each trial in a 

single day; it may have been illegal to threaten to charge those who opposed Callixenus 

along with the generals. Even knowing ancient Greek law in detail, it also may be that 

none of these facts could be determined with certainty until the overriding issue of 

ultimate sovereignty (of the Assembly over the law or the law over the Assembly) was 

decided. Cf. Wexler and Irvine 2006.  

27 Cf. Plato, Apology, 32b-c and Xenophon, Memorabilia, 1.1.18.  

28 Supporting secondary opinion appears in Riddell 1973, pp. 82-4, note 7, and in 

Cawkwell’s footnote in Xenophon, History of My Times, pp. 88-9. Cf. Hamel 2015, pp. 

75-86. This first view squares easily with the fact that not all descriptions of the event 

include mention of Socrates as the presiding officer. Even so, because the trial extended 

over multiple days and because a new presiding officer would have been chosen each 

day, there is nothing mysterious about the fact that some descriptions of the trial fail to 

mention Socrates occupying this role. For example, anyone interested in reporting only 

the trial’s final judgment would have no need to mention all of the presiding officers 

within a multi-day trial.  

29 Supporting secondary opinion appears in Curtius 1891, p. 543, in Hansen 1975, p. 85, 

and in Gish 2012, pp. 185.  

30 Supporting secondary opinion appears in Riddell 1973, pp. 82-4, note 7, in a quote by 

George Grote.  
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31 This reference to the execution of ten generals is likely an error. Athens did have ten 

generals and at the time they were recalled, charges appear to have been filed against all 

ten. However, two of these men, Conon and Leon, were likely in command of the ships 

under siege at Mytilene. If so, and if charges were brought against them, it is not 

implausible that they might have been dropped early in the proceedings. This would have 

left only the other eight (six of whom were in attendance) to face eventual trial. The 

matter is further complicated by the fact that Erasinides appears to have been in charge of 

the ship that successfully carried news of the blockade to Athens, and so it is possible that 

he was both among those who were under siege at Mytilene and involved in the battle at 

Arginusae, although Riddell states that, by the time of the trial, one general (possibly 

Erasinides) was dead. (See Riddell 1973, p. 82, note 3.) It also is likely that the two 

generals who fled, Protomachus and Aristogenes, would have been tried and convicted in 

absentia, even though it is unlikely they were ever executed. In any event, it appears that 

charges initially were brought against all ten generals, but how many were eventually 

tried and then executed remains a matter of speculation. Cf. Carawan 2007, p. 20 and 

Lanni 2017, p. 19.  

32 The fact that this report comes from an unknown author is of no special significance 

since, regardless of the question of authorship, the passage shows that even among 

authors of less prominence than Plato and Xenophon, it was generally recognized that 

Socrates played this central role.  

33 For discussion of the modern principles under which courts may revise democratically 

established laws and the care which needs to be taken for a court to revisit its own 

decisions, see Thomson Irvine 2011.  
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34 I owe this observation to Steve Wexler.  

35 Wilamowitz-Moellendorff 1880, p. 52. Of course this is an exaggeration. As Steve 

Wexler has pointed out in private communication, there was a great deal of legal activity 

in fifth-century Athens. (For example, see Ostwald 1986.) It is just that, in comparison to 

the fourth century, the legal activity of the fifth century was much less theory driven. 

Cf. MacDowell 1978, p. 49.  

36 In 411 BCE, the short-lived oligarchy known as the Four Hundred came to power. For 

background discussion, see Kagan 1991. In 404 BCE, the short-lived oligarchy known as 

the Thirty Tyrants came to power. For background discussion, see Krentz 1982. 

37 For additional, detailed, helpful discussion, see Carawan 2007.  

38 For arguments against the burden of law, see the Stranger’s comment in the Statesman, 

when he says that law is “like a stubborn, stupid person who refuses to allow the slightest 

deviation from or questioning of his own rules, even if the situation has in fact changed 

and it turns out to be better for someone to contravene these rules” (294b–c). I am 

grateful to Michael Griffin for this quotation.  

39 Modern debate is connected to the classical period not only by the substance of the 

arguments (for example, see Glaucon’s arguments about justice in Plato’s Republic at 

357a-368c), but also by comments such as those in Montaigne 1580, where Montaigne 

notes that although popular government can be seen to be “the most natural and 

equitable” of all forms of government, he was appalled by “the inhumane injustice” 

exhibited at the Arginusae trial, something that made him “almost ready to vow a hatred 

irreconcilable against all popular rule” (1.3).  

40 For a more detailed discussion of the distinction between logos and nomos and how this 
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distinction effected Greek ideas relating to the rule of law, see Wexler and Irvine 2006 

and Gish 2012, p. 183.  

41 Between monarchy, aristocracy and democracy, Hobbes prefers monarchy, believing 

that, of the three, monarchy is the least likely to become corrupt. Even so, for Hobbes the 

real test of good government lies not in whether the office of the sovereign is embodied 

in one person, a small group of people or a large parliament, but in whether the office 

holder (whether one man or many) is effective in the exercising of this sovereignty.  

42 For discussion about whether a person should be bound by a covenant into which he 

has been coerced, see Marinoff 1994.  

43 For example, see Plato, Crito, 52d-53e.  

44 Of course nothing can guarantee this outcome. Even so, Montesquieu’s famous slogan 

remains true: “Power should be a check on power” (1748, bk 2, s.4).  

45 I owe this insight to Carl Hodge.  

46 For discussion of the influence of John Locke and Baruch Spinoza on the writing of the 

Declaration of Independence and the founding of the American republic, see Stewart 

2014. For discussion of the influence of Aristotle, see Wood 2009. For discussion of the 

influence of Montesquieu, see Tamanaha 2004. As noted in Lutz 1984, it was 

Montesquieu who was the most frequently quoted of the democratic theorists in pre-

revolutionary America, surpassed only by the Bible (p. 193).  

47 For example, see MacDowell 1978, p. 50. For more detailed discussion, see Carawan 

2007.  

48 For example, see Sophocles, Antigone, 78-9, 365-83, 449-70, 675-7, 745, 1347-52.  

49 For example, see Euripides, Suppliant Women, 298-99, 422-24.  
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50 Aeschylus, Prometheus Bound, 186-7.  

51 Carawan 2007 argues convincingly for this point. He concludes that it was only “in the 

aftermath of the Arginousai trial” that such changes occurred (pp. 23-24).  

52 An exception, for Plato, is the ideal, all-knowing ruler, the Philosopher King, 

presumably because he would already know how best to act in every situation. I am 

grateful to Jim Robinson for pointing out this exception to me.  

53 Cf. Plato, Gorgias, 484b and Letter 8, 355. See too, Marcus Aurelius, Meditations 1.14.  

54 Cf. Plato’s comment that “Access to power must be confined to men who are not in 

love with it” (Republic, 521b).  

55 This view is obviously incompatible with Shklar’s 1987 interpretation in which 

Aristotle’s understanding of the rule of law is unlike that of Montesquieu. For Shklar, 

Montesquieu’s rule of law “has only one aim, to protect the ruled against the aggression 

of those who rule” (p. 4). In contrast, Shklar’s interpretation of Aristotle suggests that the 

rule of law places few if any restrictions on those who govern, an interpretation that is not 

easy to make consistent with Aristotle’s claim that “it is preferable for the law to rule 

rather than any one of the citizens, and according to this same principle, even if it be 

better for certain individuals to govern, they must be appointed as guardians of the laws 

and in subordination to them” (Politics, 1287a19-22). See too Shklar 1998. 

56 I owe this observation to Steve Wexler.  

57 Even so, Socrates’ comment in Crito is often contrasted with his remark in the Apology 

to the effect that he would continue philosophizing even if the state forbade him from 

doing so, something that itself may be interpreted as showing Socrates’ support for 

democratic principles. For further discussion, see Yonezawa 1991 and Howenstein 2009.  
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58 More precisely, it is the personified Laws who come to Socrates and who make the 

argument that, in a democracy, each citizen is given two options: either he must convince 

his fellow citizens to change the law when he thinks it unjust, or he must accept the law 

as it stands. That Socrates sees these options as being especially important in a 

democracy is clear from his reference to the democratic citizen’s arrival at voting age in 

51d. See Steadman 2006 for a defence of the claim that this speech of the Laws is itself 

an example of a graphē paranomōn. Of course, there is also a significant tradition 

holding that the Socrates of the Republic was anti-democratic. While this is not the place 

to re-open this debate, we can note that on a plain reading, the above passages may be 

interpreted as showing that the Socrates of the early dialogues was a supporter of 

democracy, at least in some limited form. For a more thoroughgoing defense of Socrates 

as democrat, see Klonoski 2014. For alternative views, see Holway 1994 and Woodruff 

2011.  

59 The option of leaving Athens would have been especially important for those who did 

not have a voice in the Assembly.  

60 A possibly contrasting view is given by Plato in Protagoras, 319b-d.  

61 In the United States, this idea is connected to what is called “due process”; in Canada 

the idea is connected to what are called “principles of fundamental justice”; in Great 

Britain the idea is connected to what is called “natural law.”  

62 Cf. Crito 48c-d, 47e.  

63 One need not equate the centuries-old doctrine of parliamentary supremacy with mob 

rule to find noticeable parallels in the following comment, made by the Supreme Court of 

Canada in its Reference re Secession of Quebec: “This Court has noted on several 
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occasions that with the adoption of the Charter, the Canadian system of government was 

transformed to a significant extent from a system of Parliamentary supremacy to one of 

constitutional supremacy” (72).  

64 Early drafts of this paper were read at the University of Athens History Museum, the 

University of Regina and the University of British Columbia, Okanagan. I am grateful to 

members of all three audiences for their thoughtful comments, as well as to the 

organizers and sponsors of these events, including the Canadian Embassy in Athens. I am 

also grateful to several anonymous referees, as well as to Peter Anstey, Sylvia Berryman, 

Leslie Burkholder, David Camp, Michael Griffin, Phillip Harding, Thomas Heilke, Ross 

Hickey, Carl Hodge, Byron Kaldis, Anna Lazou, Louis Marinoff, Christopher Martin, 

Barrie McCullough, Michaelis Michael, David Mirhady, Jim Robinson, Roger Shiner, 

Georgios Steiris and John Woods for their helpful suggestions, and to Leslie Marsh and 

David Hardwick for their unfailingly sound scholarly judgment. Finally, I especially want 

to thank Steve Wexler, Emeritus Professor of Law at the University of British Columbia, 

Vancouver. His unbounded curiosity and legal knowledge have been invaluable to me as 

I have worked through these issues. It is Steve who is responsible, not just for many 

helpful suggestions regarding the content and wording of this essay, but for the initial 

idea of trying to discover the exact role Socrates played in the Arginusae trial. Like so 

many of his students over the years, I have benefitted immeasurably from his insight and 

counsel. Ubi amica, ibi opes.  


